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Introduction 

The Court’s Advisory Committee on General Rules of Practice has 

convened on several occasions during 2007 to consider issues relating to the 

General Rules of Practice.  The most prominent of the issues the committee has 

addressed relates to the current rules limiting the use of cameras in Minnesota 

courtrooms.   On that issue, the committee reports that it is continuing its process 

of gathering information and information and expects to make a recommendation 

to the court within the next few months. 

The committee has also examined other issues and reports on those issues 

now.  These issues include two on which rule revisions are recommended, and 

several as to which the committee does not recommend any action.  The 

committee has reexamined an issue relating to a recommended rule on testimony 

of child witnesses, and now recommends that no rule be adopted (withdrawing its 

earlier recommendation on that subject).  Finally, the committee recommends that 

one proposed rule, relating to interpreters, receive further and broader 

consideration.  Each of these recommendations is summarized in the following 

section. 

Summary of Committee Recommendations 

The committee’s specific recommendations are briefly summarized as 

follows: 

Recommendations that the rules be amended or a new rule adopted 
 
1. The Court should implement amendments to the Code of Ethics 

Enforcement Procedure for Rule 114 neutrals as recommended by 
this Court’s ADR Review Board 

2. The procedure for streamlining uncontested marriage dissolution 
proceedings for marriages without children, adopted in 2003 as 
Minn. Gen. R. Prac. 302.01, should be extended to apply to 
marriages with children. 
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As an additional part of this recommendation, Form 12 of Title IV of 
the rules will need to be revised.  The committee believes, however, 
that the vast majority of the forms in the General Rules should be 
removed from the rules themselves, and instead maintained and 
made available on the Court Administrator’s website.  This 
procedure would allow the maintenance of these forms on an 
ongoing basis without requiring review by the advisory committee or 
formal orders of the Court to implement.  Changes are included in 
this report that address the forms in Title IV of these rules.  Future 
reports will address other forms. 

 
3. This Court should amend the rules for the expedited child support 

process in accordance with recommendations of Court Services Staff 
or Family Services, and the State Court Administrator’s Office. 

 
4. Rule 803 should be amended to make its language more precisely 

describe the duties of jury commissioners.  These changes are 
essentially technical and minor in nature. 

 
Recommendations that proposed rule changes not be adopted 
 
5. The committee withdraws its recommendation, contained in its 

October 20, 2006, Report (filed as this Report is captioned) that a 
new Rule 12 be adopted, and recommends that no such rule be 
adopted at this time.  That rule would have provided a special rule 
for dealing with child witnesses. 

 
6. The committee considered a proposal to revise Rule 119, relating to 

motions for attorney fees.  The committee believes the rule as 
currently written does not require revision. 

 
7. The committee considered expressed concerns about the interplay of 

Rule 144, dealing with wrongful death cases, and Rule 145, dealing 
with minor settlements, and the different court approval processes 
required by those rules.  The committee concludes that the rules do 
not conflict and that no amendment to either rule is needed. 
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Recommendation that one proposal receive broader attention. 
 
8. The committee considered one proposed rule, on recommendation 

from the evidence advisory committee, that should receive further 
and broader consideration.  That rule would require any proceedings 
in which an interpreter is used to be recorded by audio- or video-
recorded so as to permit review of the interpretation.   

The concern over occasional interpretation issues, particularly in 
situations where no certified interpreter is available, is one that 
potentially interferes with the parties’ rights to a fair trial, and should 
be studied further. The committee also believes this proposal 
presents potential resource issues that should be reviewed by the 
State Court Administrator as well as unresolved issues relating to the 
procedures to be followed to allow review of claimed interpreter 
errors. 

Cameras in Courtrooms 

The committee is continuing to confer and hear from witnesses on the 

issues surrounding the accessibility of Minnesota courtrooms to cameras and audio 

recording equipment of news media.  The committee believes it will be able to 

make a recommendation to the Court during the second quarter of 2008. 

Effective Date 

The committee believes these amendments can be adopted, after public 

hearing if the Court determines a hearing is appropriate, in time to take effect on 

January 1, 2008. 

Style of Report 

The specific recommendations are reprinted in traditional legislative 

format, with new wording underscored and deleted words struck-through. 
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Respectfully submitted, 

 

MINNESOTA SUPREME COURT 
ADVISORY COMMITTEE ON GENERAL 
RULES OF PRACTICE 
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Recommendation 1: The Code of Ethics Enforcement Procedure of the 
ADR Review Board should be amended as 
recommended by that Board and its staff. 

Introduction 

This Court’s ADR Review Board has recommended minor modifications to 

the Code of Ethics Enforcement Procedure for which it has responsibility.  These 

amendments largely conform the code to current practice before the board.  These 

amendments are appropriate for implementation by the Court, in the opinion of 

this advisory committee. 

Specific Recommendation 

Specific Recommendation 1.  The Code of Ethics Enforcement Procedure 

should be amended as follows: 

CODE OF ETHICS 1 

ENFORCEMENT PROCEDURE 2 

*  *  * 3 

Rule II.  Procedure 4 

*  *  * 5 

B. The State Court Administrator’s Office, in conjunction with one 6 

ADR Review Board member shall review the complaint and recommend to 7 

determine whether the  allegations(s), if true, constitute a violation of the Code of 8 

Ethics, and whether to refer the complaint to mediation.  The State Court 9 

Administrator’s Office and ADR Review Board member may also request 10 

additional information from the complainant if it is necessary prior to making a 11 

recommendation. 12 

C. If the allegations(s) of the complaint do not constitute a violation of 13 

the Code of Ethics, the complaint shall be dismissed and the complainant and the 14 

neutral shall be notified in writing.  15 



-6- 

D. If the Board concludes that the allegation(s) of the complaint, if true, 16 

constitute a violation of the Code of Ethics, the Board will undertake such review, 17 

investigation, and action it deems appropriate.  In all such cases, the Board shall 18 

send to the neutral, by certified mail, a copy of the complaint, a list identifying the 19 

ethical rules which may have been violated, and a request for a written response to 20 

the allegations and to any specific questions posed by the Board.  It shall not be 21 

considered a violation of Rule 114.08(e) of the Minnesota General Rules of 22 

Practice or of Rule IV of the Code of Ethics, Rule 114 Appendix, for the neutral to 23 

disclose notes, records, or recollections of the ADR process complained of as part 24 

of the complaint procedure.  Except for good cause shown, if the neutral fails to 25 

respond to the complaint in writing within thirty (30) days, the allegations(s) shall 26 

be deemed admitted.  27 

The complainant and neutral may agree to mediation or the State Court 28 

Administrator’s Office or Board, at its discretion, may refer them complainant and 29 

neutral to mediation conducted by a volunteer qualified neutral to resolve the 30 

issues raised by the complainant.  Mediation shall proceed only if both the 31 

complainant and neutral consent.  If the complaint is resolved through mediation, 32 

the Board shall dismiss the complaint shall be dismissed, unless the resolution 33 

includes sanctions to be imposed by the Board.  If no agreement is reached in 34 

mediation, the Board shall determine whether to proceed further.  35 

*  *  * 36 

 

Advisory Committee Comments—2007 Amendments 37 

Rule II. B. is amended in 2007 to implement a streamlined process so that 38 
one ADR Review Board member together with state court administration staff 39 
can make initial determinations.  This will allow the process to proceed instead 40 
of waiting for monthly board meetings.  Rule II.E. is amended to clarify that 41 
the parties may voluntarily elect mediation in addition to mediation being 42 
offered by the Board. 43 

 44 

Rule IV.  Confidentiality 45 
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*   *   * 46 

D.  Accessibility to records maintained by district court administrators 47 

relating to complaints or sanctions about neutrals parenting time expeditors shall 48 

be consistent with this rule. 49 

 50 

Advisory Committee Comments—2007 Amendments 51 

Rule IV. D. is amended in 2007 to clarify that accessibility to district 52 
court information about sanctions is consistent with Rule 114 for all neutrals.  53 
In addition to maintaining local rosters of parenting time expediters, district 54 
courts receive notice of sanctions imposed by the ADR Review Board.  55 
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Recommendation 2: The streamlined procedure for using a combined 
Joint Petition, Agreement, and Judgment and 
Decree in Rule 302.01(b), now available for 
marriage dissolution proceedings in marriages 
without children, should be made available by rule 
amendment for use in any marriage dissolution 
case. 

Introduction 

In 2003 this committee recommended that Rule 302.01 be amended to 

create a procedure that allowed uncontested marriage dissolution actions to be 

commenced and adjudicated by a combined Joint Petition, Agreement, and 

Judgment and Decree.  This recommended change was ordered by the court and 

has operated well since adoption.  Following requests from several lawyers, the 

committee revisited this rule, with specific reference to whether this streamlined 

procedure should be made available in proceedings for dissolution of a marriage 

with children when the parties have reached agreement on all issues.  The 

committee is satisfied that this rule should be amended to allow the combined 

document to be used in any uncontested proceeding. 

 

Specific Recommendations 

Specific Recommendation 1.  Rule 302.01 should be amended as follows: 

 

RULE 302.  COMMENCEMENT; CONTINUANCE;  56 

TIME; PARTIES 57 

 58 

Rule 302.01 Commencement of Proceedings  59 

           * * *  60 

(b)  Joint Petition. 61 
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(1) No summons shall be required if a joint petition is filed.  62 

Proceedings shall be deemed commenced when both parties have signed the 63 

verified petition.  64 

(2) Where the parties to a proceeding agree on all property issues, 65 

have no children together, the wife is not pregnant, and the wife has not give birth 66 

since the date of the marriage to a child who is not a child of the husband, the 67 

parties may proceed using a joint petition, agreement, and judgment and decree for 68 

marriage dissolution. without children.  Form 12 appended to these rules is a 69 

sufficient form for this purpose.  70 

(3) Upon filing of the “Joint Petition, Agreement and Judgment 71 

and Decree,” and Form 11.1 appended to Title I of these rules, and a Notice to the 72 

Public Authority if required by Minn. Stat. § 518.551, subd. 5, the court 73 

administrator shall place the matter on the appropriate default calendar for 74 

approval without hearing pursuant to Minn. Stat. § 518.13, subd. 5.  A Certificate 75 

of Representation and Parties and documents required by Rules 306.01and 306.02 76 

shall not be required if the “Joint Petition, Agreement and Judgment and Decree” 77 

provided in Form 12 published by the state court administrator is used.  78 

(4) The state court administrator shall maintain, publish and 79 

regularly update, or provide references to, forms that may be used by parties for 80 

purposes of this rule.  Court Administrators in each Judicial District shall make the 81 

forms “Joint Petition, Agreement and Judgment and Decree for Marriage 82 

Dissolution Without Children” available to the public at a reasonable cost, as a 83 

fill-in-the-blank form. 84 

 85 

Advisory Committee Comments—2007 Amendments 86 

Rule 302(b) is amended to expand the availability of the streamlined 87 
procedure allowing a marriage dissolution to proceed by use of a single 88 
pleading that combines a joint petition, marital termination agreement, and 89 
judgment and decree.  The prior rule allowed this procedure only in marriages 90 
with no children; the amendment allows its use in marriage dissolution 91 
proceedings with children where the parties have agreed on all issues.  The 92 
combined form permits the parties to proceed more expeditiously and make it 93 
easier for the parties and the court to verify that the judgment and decree to be 94 
entered by the court conforms to the parties’ agreement. 95 
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The rule also deletes the reference to the former Rule 12 as part of a 96 
transition to maintain practice forms related to practice under the rules by court 97 
administration and available on the courts’ website [www. mcourts.gov] rather 98 
than as part of the rule. 99 

 

 

Specific Recommendation 2.  Form 12 should be deleted from the rules. 

 

The combined Joint Petition, Agreement, and Judgment and Decree form, 

currently Form 12, will need to be revised or split into separate versions to permit 

its use in marriages either with or without children.  In accordance with the 

recommendation made elsewhere in this report, Form 12 should be removed from 

the rules, and should be maintained by the state court administrator.  Dissolution 

forms are currently maintained on the state court website (www.mncourts.gov). 

 

Specific Recommendation 3.   The following modifications are necessary to 

remove the forms from Title IV of the rules and transfer their oversight to the state 

court administrator.  All forms in Title IV should also be removed from the rules. 

 

Rule 303.02 Form of Motion  100 

 * * *  101 

(b) Application for Temporary Relief.  When temporary financial 102 

relief is initially requested, such as child support, maintenance and attorney's fees, 103 

the application for temporary relief form developed by the state court 104 

administrator set forth at form 1 appended to these rules shall be served and filed 105 

by the moving and responding parties.  Additional facts, limited to relevant and 106 

material matters, shall be added at paragraph 10 of to the application form or by 107 

supplemental affidavit.  Sanctions for failure to comply include, but are not limited 108 

to, the striking of pleadings or hearing. 109 
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Rule 304.02 The Party’s Informational Statement  110 

(a) Timing.  Within 60 days after filing an action or, if a temporary 111 

hearing is scheduled within 60 days of the filing of the action, then within 60 days 112 

after a temporary hearing is initially scheduled to occur, whichever is later, each 113 

party shall submit, on a form to be available from the court and developed by the 114 

state court administrator (see Forms 9A and B appended to these rules), the 115 

information needed by the court to manage and schedule the case.  116 

*  *  * 117 

(c) Unrepresented Parties.  Parties not represented by a lawyer may 118 

use forms developed specially by the state court administrator for unrepresented 119 

parties shall, instead of providing the information required above on Form 9A, 120 

provide substantially the information required on Form 9B.   121 

Rule 305.01 Prehearing Statement  122 

Each party shall complete a prehearing conference statement substantially 123 

in the form developed by the state court administrator set forth at form 2 appended 124 

to these rules which shall be served upon all parties and mailed to or filed with the 125 

court at least 10 days prior to the date of the prehearing conference. 126 

Rule 306.01 Scheduling of Final Hearing  127 

Except when proceeding under Rule 302.01 (b) by Joint Petition, 128 

Agreement and Judgment and Decree, to place a matter on the default calendar for 129 

final hearing or for approval without hearing pursuant to Minnesota Statutes, 130 

section 518.13, subdivision 5, the moving party shall submit a default scheduling 131 

request substantially in the form developed by the state court administrator set 132 

forth in Form 10 appended to these rules and shall comply with the following, as 133 

applicable:  134 

* * * 135 
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RULE 311.  FORMS 136 

The forms developed by the state court administrator contained in the 137 

Appendix of Forms are sufficient under these rules. 138 

 
Advisory Committee Comment 139 

The responsibility for forms development and review is being handed off 140 
to the state court administrator to permit more effective forms management and 141 
review.  This process is already followed for the expedited process.  Gen. R. 142 
Prac. 379.02.  143 
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Recommendation 3: The Expedited Child Support Process Rules should 
be updated to reflect changes in the process and 
various statutory changes. 

Introduction 

By memorandum dated July 23, 2007, Deanna J. Dohrmann, Staff Attorney 

with Court Services, Family Services, State Court Administrator’s Office, and 

Jodie Metcalf, Manager of the Child Support Magistrate Unit, recommended 

changes to the Rules of the Expedited Child Support Process.  These rules include 

technical amendments as well as modest substantive amendments to the rules 

based on experience gained by the child support process.  The advisory committee 

has reviewed these proposed changes, believe they are appropriate for adoption, 

and accordingly recommend them to the Court. 

 

Specific Recommendations 

Specific Recommendation 1.  Rule 352.01 should be amended as follows: 

 

RULE 352.  DEFINITIONS 144 

Rule 352.01.  Definitions 145 

For purposes of these rules, the following terms have the following 146 

meanings: 147 

* * * 148 

(b) “Child support” means basic support; child care support; medical 149 

support, including the obligation to carry health care coverage, costs for health 150 

care coverage, and unreimbursed / uninsured health-related medical expenses; 151 

expenses for confinement and pregnancy; arrearages; reimbursement; past support; 152 

related costs and fees; and interest and penalties.  “Support” also means the 153 
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enforcement of spousal maintenance when combined with basic support, child 154 

care support, or medical support. 155 

(c) “Child support magistrate” means an individual appointed by the 156 

chief judge of the judicial district to preside over matters in the expedited process.  157 

“Child support magistrate” also means any family court referee or district court 158 

judge presiding over matters in the expedited process. 159 

(c) “County agency” means the local public authority responsible for 160 

child support enforcement 161 

 (d) “County attorney” means the attorney who represents the county 162 

agency public authority, whether that person is employed by the office of the 163 

county attorney or under contract with the office of the county attorney. 164 

* * * 165 

(f) “IV-D case” means any proceeding where a party has either (1) 166 

assigned to the state rights to child support because of the receipt of public 167 

assistance as defined in Minn. Stat. § 256.741 (2000), or (2) applied for child 168 

support services under Title IV-D of the Social Security Act, 42 U.S.C. § 654(4) 169 

(1994).  “IV-D case” does not include proceedings where income withholding is 170 

the only service applied for or received under Minn. Stat. § 518.6111 (2000) 171 

518A.53 (2006). 172 

* * * 173 

(k) “Public authority” means the local unit of government, acting on 174 

behalf of the state, that is responsible for child support enforcement or the 175 

Department of Human Services, Child Support Enforcement Division. 176 

(kl) “Response” means a written answer to the complaint or motion, a 177 

“request for hearing” form, or, in a parentage matter, a “request for blood or 178 

genetic testing” form. 179 

(l) “Support” means child support; child care support; medical support, 180 

including medical and dental insurance, and unreimbursed medical and dental 181 

expenses; expenses for confinement and pregnancy; arrearages; reimbursement; 182 
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past support; related costs and fees; and interest and penalties.  “Support” also 183 

means the enforcement of spousal maintenance when combined with child 184 

support, child care support, or medical support.   185 

 186 

Advisory Committee Comment—2007 Amendment 187 

Rule 352.01(f) is amended to reflect the recodification, effective on 188 
January 1, 2007, of portions of the relevant statutes, to become part of Minn. 189 
Stat. ch. 518A. 190 

 

 

Specific Recommendation 2.  Rule 353.02, subds. 1 &  3 should be 

amended to replace “county agency” with “public authority” as follows: 

 

RULE 353.  TYPES OF PROCEEDINGS 191 

Rule 353.01.  Types of Proceedings 192 

* * * 193 

Rule 353.02.  Procedure When Prohibited Issues 194 

Subdivision 1.  Generally.  These rules do not prevent a party, upon timely 195 

notice to all parties and to the county agency public authority, from commencing a 196 

proceeding or bringing a motion in district court if the proceeding or motion 197 

involves one or more issues identified in Rule 353.01, subd. 1, and one or more 198 

issues identified in Rule 353.01, subd. 3. 199 

* * * 200 

Subd. 3.  Prohibited Issues in Expedited Child Support Process.  If a 201 

proceeding is commenced in the expedited process and the complaint, motion, 202 

answer, responsive motion, or counter motion raises one or more issues identified 203 

in Rule 353.01, subd. 3, all parties, including the county agency public authority, 204 

may agree in writing to refer the entire matter to district court without first 205 

appearing before the child support magistrate.  Notice of the agreement must be 206 
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filed with the court at least five (5) days prior to the scheduled hearing in the 207 

expedited process.  The child support magistrate shall issue an order referring the 208 

entire matter to district court.  Absent an agreement by all parties and upon motion 209 

of a party or upon the child support magistrate’s own initiative, the child support 210 

magistrate assigned to the matter shall, either before or at the time of the hearing, 211 

decide whether to: 212 

*  *  * 213 

 
 
 

Specific Recommendation 3.  Rule 354.03 should be amended to include 

reference to “Columbus Day” as a legal holiday, given the recent decision of 

Commandeur LLC v. Howard Hartry, Inc., 724 N.W.2d 508 (Minn. 2006): 

 

RULE 354.  COMPUTATION OF TIME 214 

* * * 215 

Rule 354.03.  “Business Day” Defined 216 

A “business day” means any day that is not a Saturday, Sunday, or legal 217 

holiday.  As used in these rules, “legal holiday” means New Year’s Day, Martin 218 

Luther King’s Birthday, Washington’s and Lincoln’s Birthday (Presidents’ Day), 219 

Memorial Day, Independence Day, Labor Day, Columbus Day, Veteran’s Day, 220 

Thanksgiving Day, the day after Thanksgiving Day, Christmas Day, and any other 221 

day designated as a holiday by the President or Congress of the United States, by 222 

the State, or by a county. 223 

* * * 224 

 225 

Advisory Committee Comment—2007 Amendment 226 

In 2006 the Minnesota Supreme Court addressed the ambiguity in the 227 
rules and the ambiguity between the rules and statutes over how Columbus 228 
Day, a day that is not only optionally a state holiday but is a federal and U.S. 229 
Mail holiday should be treated.  Because the rules generally allow service by 230 
mail, the Court in Commandeur LLC v. Howard Hartry, Inc., 724 N.W.2d 508 231 
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(Minn. 2006), ruled that where the last day of a time period occurred on 232 
Columbus Day, service by mail permitted by the rules was timely if mailed on 233 
the following day on which mail service was available.  The amendment to 234 
Rule 354.03 makes it clear that Columbus Day is a “legal holiday” for all 235 
purposes in these rules, even if that is not necessarily so by the statutory 236 
definition, Minn. Stat. § 645.44, subd. 5 (2006).   237 

 

Specific Recommendation 4.  Rule 355 should be amended as follows: 

 

RULE 355.  METHODS OF SERVICE 238 

Rule 355.01.  Generally 239 

Subdivision 1.  Service Required.  Except for ex parte motions allowed by 240 

statute or these rules, every paper or document filed with the court shall be served 241 

on all parties and the county agency public authority.  242 

Subd. 2.  Service Upon Attorney for Party.  If a party, other than the 243 

county agency public authority, is represented by an attorney as shown by a 244 

certificate of representation in the court file, service shall be made upon the party’s 245 

attorney, unless personal service upon the represented party is required under these 246 

rules.  Except where personal service upon the county agency public authority is 247 

required under these rules, service upon the county agency public authority shall 248 

be accomplished by serving the county attorney. 249 

Rule 355.02.  Types of Service 250 

Subdivision 1.  Personal Service. 251 

(a) Upon Whom. 252 

 * * * 253 

 (2) Upon the County Agency Public Authority.  Personal 254 

service upon the county agency public authority shall be accomplished by serving 255 

the director of the county human services department or the director’s designee. 256 

(b) By Whom Served.   Unless otherwise ordered by the child support 257 

magistrate, personal service shall be made only by the sheriff or by any other 258 
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person who is at least 18 years of age who is not a party to the proceeding.  259 

Pursuant to Minn. Stat. § 518.5513 (2000) 518A.46 (2006), an employee of the 260 

county agency may serve documents on parties.   261 

* * * 262 

Subd. 2.  Service by U.S. Mail.  Service by U.S. mail means mailing a 263 

copy of the document by first-class mail, postage prepaid, addressed to the person 264 

to be served at the person’s last known address.  Service by mail shall be made 265 

only by the sheriff or by any other person who is at least 18 years of age who is 266 

not a party to the proceeding.  Pursuant to Minn. Stat. § 518.5513 (2000) 518A.46 267 

(2006), an employee of the county agency public authority may serve documents 268 

on the parties. 269 

* * * 270 

 

Specific Recommendation 5.   Rule 360.01 should be amended to replace 

“county agency” with “public authority” as follows: 

 

RULE 360.  INTERVENTION 271 

Rule 360.01.  County Agency Public Authority 272 

Subdivision 1.  Intervention as a Matter of Right.  To the extent allowed 273 

by law, the county agency public authority may, as a matter of right, intervene as a 274 

party in any matter conducted in the expedited process.  Intervention is 275 

accomplished by serving upon all parties by U.S. mail a notice of intervention.  276 

The notice of intervention and affidavit of service shall be filed with the court. 277 

Subd. 2.  Effective Date.  Intervention by the county agency public 278 

authority is effective when the last person is served with the notice of intervention.  279 

* * * 280 
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Specific Recommendation 6.   Rule 361 should be amended as follows: 

 

RULE 361.  DISCOVERY 281 

Rule 361. 01.  Witnesses 282 

Any party may call witnesses to testify at any hearing.  Any party intending 283 

to call a witness other than an employee of the county agency public authority or 284 

any party to the proceeding shall, at least five (5) days before the hearing, provide 285 

to the other parties and the county agency public authority written notice of the 286 

name and address of each witness.  287 

Rule 361.02.  Exchange of Documents 288 

Subdivision 1.  Documents Required to be Provided Upon Request.  If a 289 

complaint or motion has been served and filed in the expedited process, a party 290 

may request any of the documents listed below. The request must be in writing 291 

and served upon the appropriate party. The request may be served along with the 292 

pleadings. A party shall provide the following documents to the requesting party 293 

no later than ten (10) days from the date of service of the written request.   294 

(a) Verification of income, health/dental insurance costs and availability 295 

of dependent health care coverage, child care costs, and expenses. 296 

(b) Copies of last three months of pay stubs. 297 

(c) A copy of last two years’ State and Federal income tax returns with 298 

all schedules and attachments, including Schedule Cs, W-2s and/or 1099s. 299 

(d) Written verification of any voluntary payments made for support of 300 

joint child. 301 

(e) Written verification of any other court-ordered child support 302 

obligations for a  nonjoint child. 303 
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(f) Written verification of any court-ordered spousal maintenance 304 

obligation for a  former spouse. 305 

* * * 306 

Subd. 3.  Financial Statement.  If a complaint or motion has been served, 307 

any party may request in writing that a financial statement be completed by a 308 

party, other than a county public agency, and submitted five (5) days prior to 309 

hearing, or if no hearing is scheduled, within ten (10) days from the request being 310 

served.  Failure to comply is subject to remedies under Rule 361.04.  Where a 311 

financial statement requests supporting documentation, it shall be attached. 312 

* * * 313 

Rule 361.06.  Subpoena 314 

* * * 315 

Subd. 2.  Service of Subpoenas Shall be by Personal Service.  All 316 

subpoenas shall be personally served by the sheriff or by any other person who is 317 

at least 18 years of age who is not a party to the action.  Employees of the county 318 

agency public authority may personally serve subpoenas.  The person being served 319 

shall, at the time of service, be given the fees and mileage allowed by Minn. Stat. 320 

§ 357.22 (2000).  When the subpoena is requested by the county agency public 321 

authority, fees and mileage need not be paid.  The cost of service, fees, and 322 

expenses of any witnesses who have been served subpoenas shall be paid by the 323 

party at whose request the witness appears.  The person serving the subpoena shall 324 

provide proof of service by filing the original subpoena with the court, along with 325 

an affidavit of personal service. 326 

* * * 327 
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Specific Recommendation 7.   Rule 362.02 should be amended by replacing 

“county agency” with “public authority”: 

 

RULE 362.  SETTLEMENT 328 

* * * 329 

Rule 362.02.  Signing of Order 330 

Subdivision 1.  Preparation and Signing.  If the parties reach an 331 

agreement resolving all issues, one of the parties shall prepare an order setting 332 

forth the terms of the agreement.  If the parties are not represented by counsel and 333 

the county agency public authority is a party, the county agency public authority 334 

shall prepare the order.  All parties to the agreement, including the  county agency 335 

public authority, shall sign the original order.  The order shall state that the parties 336 

have: 337 

(a) waived the right to a hearing; 338 

(b) waived the right to counsel where a party is not represented by 339 

counsel; and 340 

(c) received and reviewed all documents used to prepare the order.  341 

* * * 342 

  

Specific Recommendation 8.   Rule 363 should be amended as follows: 

 

RULE 363.  DEFAULT 343 

* * * 344 

Rule 363.02.  Procedure 345 

The initiating party may proceed by default if: 346 
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(a) all noninitiating parties have been properly served with the summons 347 

or notice of motion; 348 

(b) the summons or notice of motion did not contain a hearing date; and 349 

(c) there has been no written answer or return of the request for hearing 350 

form from any party within twenty (20) days from the date the last party was 351 

served.   352 

The initiating party shall file an order with the court within forty-five (45) 353 

days from the date the last noninitiating party was served with the summons and 354 

complaint or notice of motion and motion.  The initiating party shall also file with 355 

the court a current affidavit of default and a current affidavit of non-military status.  356 

If an order is not filed with the court within forty-five (45) days, the court 357 

administrator shall mail a notice to all parties that the matter shall be scheduled for 358 

hearing unless the initiating party files an order along with all necessary 359 

documents within ten (10) days from the date notice was mailed.  If the initiating 360 

party fails to file the necessary documents within the allotted ten (10) days, the 361 

court administrator shall set the matter on for hearing and serve upon all parties 362 

and the county agency public authority by U.S. mail at least fourteen (14) days 363 

before the scheduled hearing, notice of the date, time, and location of the hearing.  364 

* * * 365 

Rule 363.04.  Order Not Accepted 366 

The child support magistrate may reject an order filed pursuant to Rule 367 

363.02 if the child support magistrate finds the order contrary to law, or 368 

unreasonable and unfair.  If the child support magistrate rejects the order, the child 369 

support magistrate shall prepare a notice of deficiency, stating the reason(s) why 370 

the order cannot be signed.  The notice of deficiency shall inform the initiating 371 

party of the following options: 372 

(a) to file and serve any missing documents; 373 

(b) to file a revised order;  374 
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(c) to file a revised order and attach any missing or additional 375 

documents; 376 

(d) to appear at a hearing, notice of which shall be issued by the court 377 

administrator to all parties; 378 

(e) to appear at any previously scheduled hearing; or 379 

(f) to withdraw the matter without prejudice. 380 

The court administrator shall mail the notice of deficiency to the initiating 381 

party.  The initiating party shall either correct the deficiency or set the case on for 382 

a hearing and serve notice of the date, time, and location of the hearing upon all 383 

parties pursuant to Rule 364.  If the initiating party submits a revised order that 384 

raises new issues beyond the scope of the complaint or motion, amended pleadings 385 

shall be served and filed and served on all parties pursuant to Rule 370.06 or Rule 386 

372.06 within 10 days from the date the notice of deficiency was mailed.  If the 387 

noninitiating party chooses to respond to the amended pleadings, the response 388 

must be served and filed within 10 days from service of the amended pleadings.  If 389 

the initiating party fails to schedule a hearing or comply with the notice of 390 

deficiency within forty-five (45) days of the date the notice was mailed, the child 391 

support magistrate shall dismiss the matter without prejudice.  392 

 393 

Advisory Committee Comment—2007 Amendment 394 

Rule 356.043 is amended to include an explicit deadline for serving and 395 
filing any response to a notice of deficiency.  The ten-day period runs from the 396 
date of mailing the notice of deficiency.  The rule also creates a ten-day 397 
deadline for responding to any amended pleadings served in response to a 398 
notice of deficiency, but this period runs from service, not mailing. 399 
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Specific Recommendation 9.   Rule 364.02 and Rule 364.10, subd. 3 should 

be amended to replace “county agency” with “public authority” as follows: 

 

RULE 364.  HEARING PROCESS 400 

* * * 401 

Rule 364.02.  Scheduling of Hearing 402 

The initiating party shall schedule a hearing if a written answer or a request 403 

for hearing form is received.  The initiating party shall contact the court 404 

administrator or the court administrator’s designee to obtain a hearing date and 405 

shall serve upon all parties and the county agency public authority by U.S. mail at 406 

least fourteen (14) days before the scheduled hearing, notice of the date, time, and 407 

location of the hearing. 408 

* * * 409 

Rule 364.10.  Evidence 410 

* * * 411 

Subd. 3.  Documents.  Ordinarily, copies or excerpts of documents instead 412 

of originals may be received or incorporated by reference.  The child support 413 

magistrate may require the original or the complete document if the copy is not 414 

legible, there is a genuine question of accuracy or authenticity, or if it would be 415 

unfair to admit the copy instead of the original.  Any financial documents prepared 416 

by the employee of the county agency public authority are admissible without 417 

requiring foundation testimony or appearance of the employee of the county 418 

agency. 419 

* * * 420 
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Specific Recommendation 10.   Rule 366.01, subd. 2 should be amended to 

replace “county agency” with “public authority” as follows: 

 

RULE 366.  TRANSCRIPT 421 

Rule 366.01.  Ordering of Transcript 422 

* * * 423 

Subd. 2.  Clerical or Review Requests.  If a party chooses to request a 424 

transcript for purposes of bringing or responding to a motion to correct clerical 425 

mistakes, a motion for review, or a combined motion, a request for transcript form 426 

shall be filed with the court within the time required under Rule 377.02 and 427 

377.04.  The party requesting the transcript must make satisfactory arrangements 428 

for payment with the transcriber within thirty (30) days of ordering the transcript 429 

or the request for the transcript shall be deemed cancelled. The requesting party 430 

may withdraw that party’s request for a transcript any time prior to the time 431 

transcription has begun. The transcriber shall file the original with the court and 432 

serve each party, including the county agency public authority if a party, with a 433 

copy.  The transcriber shall also file with the court an affidavit of service verifying 434 

that service has been made upon all parties.  Ordering and filing of a transcript 435 

does not delay the due dates for the submissions described in Rule 377.02 and 436 

Rule 377.04.  Filing of the transcript with the court closes the record for purposes 437 

of Rule 377.09, subd. 1. 438 
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Specific Recommendation 11.   Rule 369 should be amended as follows:  

 

RULE 369.  ROLE OF COUNTY ATTORNEY AND 439 

EMPLOYEES OF THE COUNTY AGENCY PUBLIC AUTHORITY 440 

Rule 369.01.  Role of County Attorney  441 

Subdivision 1.  Approval as to Form and Content.  The county attorney 442 

shall review and approve as to form and content all legal documents prepared by 443 

employees of the county agency public authority for use in the expedited process 444 

or in district court. 445 

Subd. 2.  Attendance at Hearings.  The county agency public authority 446 

shall appear through counsel.  However, the county attorney may authorize an 447 

employee of the county agency public authority to appear on behalf of the county 448 

attorney to present an agreement or stipulation reached by all the parties.  An 449 

employee of the county agency public authority shall not advocate a position on 450 

behalf of any party.  The county attorney is not required to be present at any 451 

hearing to which the county agency public authority is not a party. 452 

Rule 369.02.  Role of Employees of County Agency Public Authority 453 

Subdivision 1.  County Attorney Direction.  Under the direction of, and 454 

in consultation with, the county attorney, and consistent with Rules 5.3 and 5.5 of 455 

the Minnesota Rules of Professional Conduct, employees of the county agency 456 

public authority may perform the following duties:  457 

(a) meet and confer with parties by mail, telephone, electronic, or other 458 

means regarding legal issues; 459 

(b) explain to parties the purpose, procedure, and function of the 460 

expedited child support process and the role and authority of nonattorney 461 

employees of the county agency public authority regarding legal issues; 462 

* * * 463 
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(i) exercise other powers and perform other duties as permitted by 464 

statute or these rules. 465 

Employees of the county agency public authority shall not represent the 466 

county agency public authority at hearings conducted in the expedited process. 467 

Subd. 2.  Support Recommendations Precluded.  Employees of the 468 

county agency public authority may not offer recommendations regarding support 469 

at the hearing unless called as a witness at the hearing. Computation and 470 

presentation of support calculations are not considered recommendations as to 471 

support.  472 

Subd. 3.  County Attorney Direction Not Required.  Without direction 473 

from the county attorney, employees of the county agency public authority may 474 

perform the duties listed under Minn. Stat. § 518.5513, subd. 2(c) (2000) 518A.46, 475 

subd. 2(c) (2006).  In addition, employees of the county agency may testify at 476 

hearings at the request of a party or the child support magistrate. 477 

Subd. 4.  Performance of Duties Not Practice of Law.  Performance of 478 

the duties identified in Rule 369.02 by employees of the county agency public 479 

authority does not constitute the unauthorized practice of law for purposes of these 480 

rules or Minn. Stat. § 481.02 (2000). 481 

 

Specific Recommendation 12.   Rule 370 should be amended as follows:  

 

II.  PROCEEDINGS 482 

RULE 370.  ESTABLISHMENT OF SUPPORT PROCEEDINGS 483 

* * * 484 

Rule 370.02.  Content of Summons, Complaint, Supporting Affidavit, and 485 

Request for Hearing Form 486 

Subdivision 1.  Content of Summons.  A summons shall: 487 
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(a) state the name of the court; 488 

* * * 489 

(k) be signed by the initiating party or that party’s attorney.   490 

If there is reason to believe that domestic violence exists or if an order for 491 

protection has been issued, the party may provide an alternative address and 492 

telephone number.  Pursuant to Minn. Stat. § 518.005, subd. 5 (2000), in all 493 

actions in which public assistance is assigned or the county agency public 494 

authority is providing services to a party or parties to the action, information 495 

regarding the location of one party may not be released by the county agency 496 

public authority to any other party if the county agency public authority has 497 

knowledge that a protective order with respect to the other party has been entered 498 

or has reason to believe that the release of the information may result in physical 499 

or emotional harm to the other party. 500 

* * * 501 

Subd. 3.  Content of Supporting Affidavit.  A supporting affidavit is 502 

required when the summons does not contain a hearing date.  The supporting 503 

affidavit shall: 504 

(a) state detailed facts supporting the request for relief;  505 

(b) provide all information required by Minn. Stat. § 518.5513, subd. 506 

3(a) (2000) 518A.46, subd. 3(a) (2006), if known; and 507 

(c) be signed and sworn to under oath. 508 

 509 

Advisory Committee Comment—2007 Amendment 510 

Pursuant to Minn. Stat. § 518.5513, subd. 3(a) 518A.46, subd. 3(b), for 511 
all cases involving establishment or modification of support, the pleadings are 512 
to contain specific information.  At times, it may be necessary to attach 513 
additional supporting documents.  Each county should establish its own local 514 
policy regarding the attachment of supporting documents.   515 

 516 

* * * 517 

Rule 370.03.  Service of Summons and Complaint 518 
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Subdivision 1.  Who is Served.  All parties, and the county agency public 519 

authority even if not a party, shall be served pursuant to subdivision 2. 520 

Subd. 2.  How Served.  The summons and complaint, and if required the 521 

supporting affidavit and request for hearing form, shall be served upon the parties 522 

by personal service, or alternative personal service, pursuant to Rule 355.02, 523 

unless personal service has been waived in writing.  Where the county agency 524 

public authority is the initiating party, the party who is receiving assistance from 525 

the county or who has applied for child support services from the county may be 526 

served by any means permitted under Rule 355.02.   527 

Rule 370.04.  Filing Requirements 528 

* * * 529 

Subd. 2.  Responding Party.  If a noninitiating party responds with a 530 

written answer pursuant to Rule 370.05, the following shall be filed with the court 531 

no later than five (5) days before any scheduled hearing or, if no hearing is 532 

scheduled, within fourteen (14) twenty (20) days from the date the last party was 533 

served: 534 

(a) the original written answer; and 535 

(b) a financial affidavit pursuant to Minn. Stat. § 518A.28; and 536 

(c) proof of service upon each party pursuant to Rule 355.04. 537 

* * * 538 

 

Specific Recommendation 13.   Rule 371 should be amended as follows: 

 

RULE 371.  PARENTAGE ACTIONS 539 

* * * 540 

Rule 371.02. Content of Summons, Complaint, and Supporting Affidavit 541 

Subdivision 1.  Content of Summons.  A summons shall: 542 
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(a) state the name of the court; 543 

* * * 544 

(j) be signed by the initiating party or that party’s attorney. 545 

If there is reason to believe that domestic violence exists or if an order for 546 

protection has been issued, a party may provide an alternative address and 547 

telephone number.  Pursuant to Minn. Stat. § 257.70(b) (2000), in all actions in 548 

which public assistance is assigned or the county agency public authority is 549 

providing services to a party or parties to the action, information regarding the 550 

location of one party may not be released by the county agency public authority to 551 

any other party if the county agency public authority has knowledge that a 552 

protective order with respect to the other party has been entered or has reason to 553 

believe that the release of the information may result in physical or emotional 554 

harm to the other party. 555 

* * * 556 

Subd. 3.  Content of Supporting Affidavit.   A supporting affidavit shall: 557 

(a) state detailed facts supporting the request for relief, including the 558 

facts establishing parentage;  559 

(b) provide all information required by Minn. Stat.. § 518.5513, subd. 560 

3(a) 518A.46, subd. 3(a) (2006), if known; and 561 

(c) be signed and sworn to under oath. 562 

Advisory Committee Comment—2007 Amendment 563 

Pursuant to Minn. Stat. § 518.5513, subd. 3(a) 518A.46, subd. 3(a), for 564 
all cases involving establishment or modification of support, the pleadings are 565 
to contain specific information.  At times, it may be necessary to attach 566 
additional supporting documents.  Each county should establish its own local 567 
policy regarding the attachment of supporting documents.   568 

 

Rule 371.03.  Service of Summons and Complaint 569 

Subdivision 1.  Who is Served.  The biological mother, each man 570 

presumed to be the father under Minn. Stat. § 257.55 (2000), each man alleged to 571 
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be the biological father, and the county agency public authority even if not a party, 572 

shall be served pursuant to subdivision 2. 573 

* * * 574 

Rule 371.04.  Filing Requirements 575 

Subdivision 1.  Initiating Party.  No later than five (5) days before any 576 

scheduled hearing or, if no hearing is scheduled, within fourteen (14) days from 577 

the date the last party was served, the initiating party shall file the following with 578 

the court: 579 

(a) the original summons; 580 

* * * 581 

Subd. 2.  Responding Party.  If a noninitiating party responds with a 582 

written response pursuant to Rule 371.05, the following, if served, shall be filed 583 

with the court no later than five (5) days before any scheduled hearing: 584 

(a) the original written answer along with a financial affidavit pursuant 585 

to Minn. Stat. § 518A.28; or 586 

(b) a request for blood or genetic testing; and 587 

(c) proof of service upon each party pursuant to Rule 355.04. 588 

* * * 589 

Rule 371.05  Response 590 

Subdivision 1.  Response Options.  In addition to appearing at the hearing 591 

as required under Rule 371.10, subd. 1, a noninitiating party may do one or more 592 

of the following: 593 

(a) contact the initiating party to discuss settlement; or 594 

(b) within fourteen (14) twenty (20) days of service of the summons and 595 

complaint, serve upon all parties one or more of the written responses pursuant to 596 

subdivision 2.   597 

* * * 598 
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Rule 371.10.  Hearing Procedure 599 

* * * 600 

Subd. 2.  Exception.  If all parties, including the county agency public 601 

authority, sign an agreement that contains all statutory requirements for a 602 

parentage adjudication, including a statement that the parties waive their right to a 603 

hearing, the hearing may be stricken.  The matter shall not be stricken from the 604 

court calendar until after the child support magistrate reviews and signs the 605 

agreement.  The court administrator shall strike the hearing upon receipt of the 606 

agreement signed by the child support magistrate.  607 

* * * 608 

 

 

Specific Recommendation 14.   Rule 372 should be amended as follows: 

 

RULE 372.  MOTIONS TO MODIFY, MOTIONS TO 609 

SET SUPPORT, AND OTHER MATTERS 610 

Rule 372.01.  Commencement 611 

* * * 612 

Subd. 2.  Other Motions.  Except as otherwise provided in these rules, all 613 

proceedings shall be commenced in the expedited process by service of a notice of 614 

motion, motion, and supporting affidavit.  Service shall be made at least fourteen 615 

(14) days prior to the scheduled hearing. 616 

 

Rule 372.02.  Content of Notice of Motion, Motion, Supporting Affidavit, and 617 

Request for Hearing Form 618 

 619 

* * * 620 

Subd. 3.  Content of Supporting Affidavit.   A supporting affidavit shall:  621 
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(a) state detailed facts supporting the request for relief;  622 

(b) for motions to modify support and motions to set support, provide all 623 

information required by Minn. Stat. § 518.5513, subd. 3(a) 518A.46, subd. 3(a) 624 

(2006), if known; and 625 

(c) be signed and sworn to under oath. 626 

* * * 627 

Advisory Committee Comment—2007 Amendment 628 

Pursuant to Minn. Stat. § 518.5513, subd. 3(a) 518A.46, subd. 3(a), for 629 
all cases involving establishment or modification of support, the pleadings are 630 
to contain specific information.  At times, it may be necessary to attach 631 
additional supporting documents.  Each county should establish its own local 632 
policy regarding the attachment of supporting documents.   633 

 

Rule 372.03.  Service of Notice of Motion and Motion   634 

Subdivision 1.  Who is Served.  All parties, and the county agency public 635 

authority even if not a party, shall be served pursuant to subdivision 2. 636 

* * * 637 

Rule 372.05.  Response 638 

 * * * 639 

Subd. 2.  Hearing Date Not Included in the Notice of Motion.  If the 640 

notice of motion does not contain a hearing date, within fourteen (14) days from 641 

service of the motion, a noninitiating party shall either: 642 

(a) request a hearing by returning the request for hearing form to the 643 

initiating party; or 644 

(b) within fourteen (14) days of service of the notice of motion and 645 

motion, serve upon all other parties a responsive motion or counter motion.  646 

  * * * 647 
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Advisory Committee Comment—2007 Amendment 648 

Rule 372.05, subd. 2, is amended to apply the 14-day deadline for 649 
responding to a motion to either of the permitted responses: to request a hearing 650 
or to file a responsive motion or counter-motion. 651 

 

Specific Recommendation 15.   Rule 377 should be amended as follows: 

 

RULE 377.  PROCEDURE ON A MOTION TO CORRECT  652 

CLERICAL MISTAKES, MOTION FOR REVIEW,  653 

OR COMBINED MOTION 654 

* * * 655 

Rule 377.02.  Timing of Motion 656 

To bring a motion to correct clerical mistakes, the aggrieved party shall 657 

perform items (a) through (e) as soon as practicable after discovery of the error.  658 

To bring a motion for review or a combined motion, the aggrieved party shall 659 

perform items (a) through (f) within twenty (20) days of the date the court 660 

administrator served that party with the notice form as required by Rule 365.04. 661 

(a) Complete the motion to correct clerical mistakes form, motion for 662 

review form, or combined motion form.  663 

(b) Serve the completed motion for clerical mistakes form, motion for 664 

review form, or combined motion form upon all other parties and the county 665 

agency public authority.  Service may be made by personal service or by U.S. mail 666 

pursuant to Rule 355.02. 667 

* * * 668 

Rule 377.04.  Response to Motion 669 

Subdivision. 1.  Timing of Response to Motion.  A party may respond to 670 

a motion to correct clerical mistakes or a motion for review.  Any response shall 671 

state why the relief requested in the motion should or should not be granted.  If a 672 

responding party wishes to raise other issues, the responding party must set forth 673 
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those issues as a counter motion in the response.  To respond to a motion to 674 

correct clerical mistakes the party shall perform items (a) through (e) within ten 675 

(10) days of the date the party was served with the motion.  To respond to a 676 

motion for review or a combined motion the party shall perform (a) through (f) 677 

within thirty (30) days of the date the party was served with the notice under Rule 678 

365.04.  To respond to a counter motion, the party shall perform items (a) through 679 

(f) within forty (40) days of the date the party was served with the notice under 680 

Rule 365.04.  681 

(a) Complete the response to motion to correct clerical mistakes form, 682 

response to motion for review form, or response to combined motion form. 683 

(b) Serve the completed response to motion for clerical mistakes form, 684 

response to motion for review form, or response to combined motion form upon 685 

all other parties and the county agency public authority.  Service may be made by 686 

personal service or by U.S. mail pursuant to Rule 355.02. 687 

* * * 688 

Rule 377.09.  Basis of Decision and Order 689 

Subdivision 1.  Timing.  Within forty-five (45) days of the close of the 690 

record, the child support magistrate or district court judge shall file with the court 691 

an order deciding the motion.  In the event a notice to remove is granted pursuant 692 

to Rule 368, the forty-five (45) days begins on the date the substitute child support 693 

magistrate or district court judge is assigned.  The record shall be deemed closed 694 

upon occurrence of one of the following, whichever occurs later: 695 

(a) filing of a response pursuant to Rule 377.04; 696 

* * * 697 

(d) submission of new evidence under subdivision 4. 698 

If none of the above events occur, the record on a motion for review or 699 

combined motion shall be deemed closed forty-six (46) days after service of the 700 

notice of filing as required by Rule 365.04, despite the requirements of Rule 701 



-36- 

354.04.  For a motion to correct clerical mistakes and none of the above events 702 

occur, the record shall be deemed closed 15 days after service of the motion to 703 

correct clerical mistakes. 704 

Subd. 2.  Decision. 705 

* * * 706 

(b) Motion for Review. The child support magistrate or district court 707 

judge shall make an independent review of any findings or other provisions of the 708 

underlying decision and order for which specific changes are requested in the 709 

motion.  The child support magistrate or district court judge shall may affirm the 710 

order without making additional findings. unless If the court determines that the 711 

findings and order are not supported by the record or the decision is contrary to 712 

law, .  Tthe child support magistrate or district court judge may issue an order: 713 

* * * 714 

 
Advisory Committee Comment—2007 Amendment 715 

Rule 377.09, subd. 2(b) is amended to correct language of the existing 716 
rule that could be interpreted to have a mandatory meaning not intended by the 717 
drafters.  The revised rule allows the child support magistrate to affirm an order 718 
without findings, but does not require that.  The rule is intended to adopt 719 
expressly  a de novo standard of review .  The reviewing court need not make 720 
findings if the decision is to affirm.  De novo review is consistent with the 721 
reported decisions construing the former rule.  See, e.g., Kilpatrick v. 722 
Kilpatrick, 673 N.W.2d 528, 530 n.2 (Minn. Ct, App. 2004); Davis v. Davis, 723 
631 N.W.2d 822, 825 (Minn. Ct. App. 2001); Blonigen v. Blonigen, 621 724 
N.W.2d 276, 280 (Minn. Ct. App. 2001), review denied (Minn. Mar. 13, 725 
2001).”    726 

 
 
  

Specific Recommendation 16.   Rule 379 should be amended as follows: 

 

4.  FORMS 727 

RULE 379.  FORMS 728 

* * * 729 

Rule 379.05.  Exception from Rules Governing Civil Actions 730 
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Subdivision 1.  Informational Statement.  The Informational Statement 731 

required by Minn. Gen. R. Prac. 304.02 is not required to be filed in cases brought 732 

in the expedited process. 733 

Subd. 2.  Prehearing Statement.  The Prehearing Statement required by 734 

Minn. Gen. R. Prac. 305.01 is not required to be filed in cases brought in the 735 

expedited process. 736 
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Recommendation 4: The court should amend Rule 806 to make its 
language more precisely state the obligations of 
jury commissioners. 

 

Introduction 

In its 2006 report this advisory committee recommended that Minn. Gen. R. 

Prac. 803 be amended to clarify that a jury commissioner should not be made 

responsible for the representativeness of any jury source list, as the commissioner 

has no ability to control the composition of these lists.  A jury commissioner does 

have control over the use of those lists to assemble a jury pool that is 

representative of the relevant adult population.  Because Rule 806 contains 

language similar to that in Rule 803 before the amendment recommended in 2006, 

the committee believes Rule 806 should now be amended to make it clear that the 

jury commissioner’s responsibility is to report on the overall results of his or her 

efforts to maintain representative juror pools. 

Specific Recommendation 

Specific Recommendation 1.    Rule 806 should be amended as follows: 

RULE 806.   JURY SOURCE LIST 737 

* * * 738 

(e)  The jury commissioner shall review the jury source list once every four 739 

years for its representativeness and inclusiveness and the jury pool for its 740 

representativeness of the adult population in the county and report the results to 741 

the chief judge of the judicial district. 742 
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(f)  If the chief judge, or designee, determines that improvement is needed 743 

in either the representativeness or inclusiveness of the jury source list or the 744 

representativeness of the jury pool, appropriate corrective action shall be ordered. 745 

 746 

Advisory Committee Comment—2007 Amendment 747 

Rules 806(e) & (f) are amended to state the jury commissioner's 748 
responsibility more precisely.  Because a jury commissioner does not have 749 
control over the composition of the jury source list, the rule should not impose 750 
a duty relating to the source list.  It shifts that responsibility, however, to 751 
require the jury commissioner assess the representitiveness of the jury pool as a 752 
whole, not the constituent lists.  This amendment is not intended to lessen in 753 
any way the representitiveness of jury pools.  This change is similar in purpose 754 
and form to the amendment of Minn. Gen. R. Prac. 803, effective January 1, 755 
2007. 756 



Minnesota Department of Human Services 

December 13,2007 

Mr. Frederick Grittner, Clerk of Appellate Courts 
305 Judicial Center 
25 Rev. Dr. Martin Luther King Jr. Blvd. 
St. Paul, MN 55155 

Re: Minnesota Supreme Court Order CX-89-1863 

Dear Mr. Grittner: 

Enclosed, please find the original and twelve (12) copies of the Statement of Minnesota Department of Human 
Services in the above-referenced matter. The Minnesota Department of Human Services (DHS) respectfully 
submits the statement for the Court's review and consideration pursuant to Minnesota Supreme CO& orde; CX- 
89-1863, dated November 8,2007. 

Although DHS supports the general recommendation that the Expedited Child Support Process Rules be 
updated to reflect statuto~y changes, DHS must respectfully oppose some of the proposed amendments to the Ex . . - - 
pro Rules and the effective date.- 

DHS is concerned that: 
0 There are unintended consequences due to changes made to the definitions, and 
0 DHS can not implement some of the proposed amendments by January 1,2008 due substantial 

programming needed to implement the changes. 

Respectfully, 

wayiand Campbell, Director of Child Support Enforcement Division 
State of Minnesota Department of Human Services 

PO Box 64946 - St Paul, .5.5164-0946 - An Equal Opporlu~lily Entployer 
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Statement of 
Minnesota Department of Human Services 

The Minnesota Department of Human Services (DHS) respectfully submits this statement for the Court's 
review and consideration pursuant to Minnesota Supreme Court order CX-89-1863, dated November 8,2007. 
This statement concerns the Recommendations of Minnesota Supreme Court Advisory Committee on General 
Rules of Practice, Final Report, dated November 6,2007, a copy of which is annexed to the Court's November 
8,2007, o~der. Specifically, DHS' statement addresses the Committee's recommendation that the Court adopt 
the proposed amendments to the Expedited Child Support Process Rules. Final Report, Recomiizendation 3 
The Expedited Child Support Process Rules should be updated lo reflect changes in the process and various 
statutoiy changes, pp. 13-37. 

DHS supports the general recommendation that the Expedited Child Support Process Rules (Ex Pro Rules) be 
updated to reflect statutory changes. However, if certain proposed amendments to the Ex Pro Rules are adopted 
and effective .January 1,2008, there would be unintended consequences affecting administration of Minnesota's 
child suppor.t program at both the state and county levels and DHS could not implement some of the proposed 
amendments by January 1,2008. Therefore, DHS opposes some of the proposed amendments to the Ex Pro 
Rules as set forth in Recomnlendation 3, as well as the proposed January 1,2008, effective date. 

This statement briefly describes DHS' interest in this matter, identifies certain of the proposed amendments 
DHS opposes and states the reasons for. its opposition. 



DHS' Interest 

DHS is Minnesota's designated IV-D' Agency pursuant to federal child support enforcement program law. 
Federal law requires each state to establish and operate its child support program in accordance with a state plan 
submitted to and approved by the federal Office of Child Support Enforcement. 42 U.S.C. $654; 45 C.F.R. 
$301.12-13. The state plan for child support must provide that it shall be in effect in all political subdivisions of 
the state, and provide for the designation of a single and separate organizational unit within the state to 
administer the plan. 42 U.S.C. $654(3). Federal law defines "IV-D Agency" as the single and separate 
organizational unit in the state that has the responsibility for administering or supervising the administration of 
the state plan under title IV-D of the Social Security Act. 45 C.F.R. $301.1. 

As the state's IV-D agency responsible for administering and supervising the administration of the state's child 
support program, DHS, through its Child Support Enforcement Division (CSED), is responsible for: 

Operating the statewide child support computer and data base system (known as "PRISM) in 
accordance with federal requirements; 
Gathering and maintaining statewide data on the child support program to ensure the state's 
compliance with federal law and program performance requirements; 
Operating the state's centralized child support payment center in accordance with federal 
requirements; 
Receipting, allocating and disbursing federal and state child support funding in accordance 
with federal reqt~irements; 
Providing training and assistance to county child support staff, including county attorneys, to 
ensure all establishment and enforcement actions are carried out in a uniform manner and in 
compliance with state and federal law; and, 

* Creating, updating and maintaining forms and documents, including court pleadings, for 
county child support enforcement staff use. 

Federal law also requires the state to have in effect an expedited process, encompassing both administrative and 
judicial procedures, for establishing, enforcing and modifying support orders, and establishing certain paternity 
orders in IV-D cases. The law requires that the state ensure that actions taken within the expedited process meet 
certain federally-mandated timeframes and that the procedures protect parties' due process rights. 45 C.F.R. 
$303.101. 

In carrying out these statutory and federally-mandated duties to supervise the administration of the state's child 
support program, DHS worlcs closely with its partners in the child support enforcement area, including the State 
Court Administrator's Office, the Minnesota County Attorneys Association, the Minnesota Fanlily Support 
Recovery Council, and county child support enforcement program staff and supervisors. This coordination 
ensures that Minnesota's child support program efficiently and effectively serves its custome~.s, complies with 
applicable law and meets federal program requirements. As such, DHS maintains a substantial and unique 

' "IV-D" refers to Title IV-D of the Social Security Act (codified at Title 42 U S C  , Ch. 7, subch. IV, part D). 



interest in the expedited child support process and the court rules governing disposition of N-D cases in that 
process. 

DHS Opposition to Proposed Amendments 

DHS opposes the proposed amendments because throughout the Ex Pro Rules, the Rules replace the term 
"county agency" with the newly-defined tern1 "public authority." The proposed amendments to the definitions 
in Rule 352.01 entirely strike the definition of "county agency." Additionally, they add a definition of the term 
"public authority." As proposed, the amended Rule 352.01(1c) would define "public authority" to mean "the 
local unit of government, acting on behalf of the state that is responsible for child support enforcement or the 
Department of Human Services, Child Support Enforcement Division." By defining "public authority" to mean 
either the local unit of government 01. DHS-CSED, the proposed amendments blur important distinctions 
between the two entities and their respective roles and responsibilities in administering the state's child support 
program. 

Further, the proposed amendment to Rule 352.01(d) re-defines "county attorney" to mean the attorney "who 
represents the public authority." This is problematic in light of the proposed amendments entirely deleting the 
definition of and references to "county agency" and, in its place, substituting the new definition of "public 
authority," which includes DHS-CSED. The proposed amended defdtions permit the reasonable interpretation 
that the county attorney represents DHS in addition to or instead of the county. The Committee likely did not 
intend this result. 

The proposed amendments to the definitions of "county agency," "county attorney" and "public authority" 
create the lilcelihood of confusion when applied to other of the Ex Pro Rules. For instance, under amended Rule 
355 concerning service methods and process, it appears to give a party a choice between serving the county 
agency or DHS when only the county agency should be served. Similarly, amended Rule 369, entitled "Role Of 
County Attorney and Employees Of The Public Authority," does not clearly distinguish between county agency 
employees and DHS employees. As a result, it appears that the county attorney has supervisory responsibility 
for DHS employees' work and actions. This also appears to he a result the Committee did not intend. 

Finally, the proposed amended definitions create problems with regard to certain statutory references. 
Specifically, Rules 369 and 370 refer to Minn. Stat. 5518A.46. That statute concerns non-attorney employee's 

I of the "county agency," whereas Rules 369 and 370 refer to employees of the "public authority.: 

As the state agency responsible for supervising the administration of the state child support program, DHS has 
an interest in ensuring that the respective players' roles, responsibilities and duties are clearly defined and 
maintained. DHS opposes the proposed amendments because they do not clearly define those roles. 

DHS Opposition To January 1,2008 Effective Date 

DHS opposes the proposed .January 1,2008 effective date of the amended Ex Pro Rules. As stated above, DHS 
is responsible for providing various documents and notices for use by county child support enforcement staff 
and the public. DHS provides these documents through the statewide child support computer and data base 



system known as PRISM. The proposed amendments to the Rules, in particular those modifying timeframes 
for service of pleadings and responses, would require changes to at least 23 DHS documents. 

Implementing these changes to the documents will require substantial DHS time and resources to reprogram 
PRISM to comply with the proposed Ex Pro Rules. In addition to changing the programming for the affected 
documents, implementing these changes will also require corresponding communication to end users, such as 
county staff and the public, and training of county child support staff. Because of the substantial business and 
resource implications involved, DHS respectfully requests that the Court delay the effective date of any Ex Pro 
Rule amendments until at least March I ,  2008. 
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MEMORANDUM 

To: Frederick Grittner, Clerk of the Appellate Courts 

From: Emily Teplin, Minnesota Disability Law Center 

Date: December 12.2007 

Re: CX-89-1863, Recommendations of Minnesota Supreme Court Advisory Committee on 
General Rules of Practice, Video Recording of Proceedings in Which Interpreters Are 
Used 

SUMMARY 

In its Final Report of November 6,2007, the Minnesota Supreme Court Advisory Committee on 
General Rules ofpractice ("Advisory Committee") recommended addressing further 
consideration to developing a rule to require proceedings in which an interpreter is used to be 
audio or video recorded. The Minnesota Disability Law Center (MDLC)-a statewide prqject'of 
the Legal Aid Society of Minneapolis providing free civil legal assistance to individuals wit11 
disabilities-encourages the Advisory Committee to consider video recording in the courtroom 
to ensure due process for participants whose primary language is American Sign Language 
(ASL), a visual-gestural language entirely distinct from English. 

Because of the unique needs of deaf and hard-of-hearing people, the time is ripe for developing 
rules that compel or allow the court to video record the testimony and interpretation of witnesses 
and litigants communicating in ASL,. Such video recording is an important aspect of ensuring 
due process for these individuals. We would like to participate in the process of developing rules 
regarding courts' video recording of signed testimony. 

Some state courts have already experimented with video recording of deaf witnesses. The 
District of Columbia has used a video camera to record the testimony of deaf defendants in cases 
likely to attract attention from the general public. As another example, a Wisconsin trial court 
relied upon a team of four interpreters and video recording-replaying signed testimony when 
questions arose about the accuracy of interpretation-to ensure an accurate trial record. 
Milu~esota should take the lead and implement procedures, including video recording signed 
testimony, to ensure due process for deaf and hard-of-hearing people. 

Minnesalv Disabilily Law Cenler is a projecl of the Legal Aid Sociely ol Minneapolis - A United Way Agency 



Supreme Court Advisory Comnlittee on General Rules of Practice 
December 12,2007 
Page 2 

I. Due Process Concerns for Litigants and Witnesses Who Communicate in ASL 

Both federal and state laws require government entities to ensure effective commu~~ication with 
and program access for deaf and hard-of-hearing people who use their services. See 42 U.S.C. 
$12131, etseq.; 28 C.F.R. 5 35.160(a); Minn. Stat. s363A.12, et seq. Minnesota state law 
explicitly provides that, for both civil and criminal legal proceedings, the court will provide sign 
language interpreters for individuals with hearing disabilities. See Minn. Stat. $ 546.42-546.44 
(requiring the presiding judicial officer to appoint a qualified interpreter "throughout the 
proceedings"); Minn. Stat. $ 6 1  1.30-611.3.3 (applying to criminal proceedings). Rule 8 of the 
General Rules of Practice defines qualifications for interpreters and creates a roster of qualified 
interpreters. 

Having an interpreter present in the courtroom, however, does not ensure that the deaf litigant or 
witness will understand what is being said or that his testimony will be interpreted accurately. 
ASL and English are distinct languages with separate grammatical structures and syntax. Many 
English words-particularly tl~ose used in the legal context--do not have a co~responding sign in 
ASL. Michele LaVigne & McCay Vernon, AII I~ztelp. reteflstz 't E I I O I ~ ~ ~ I :  Deajtess, Laizgzrage, 
and Due Process, 200.3 Wis. L. Rev. 843, 848 (2003) ("Even a highly educated, highly literate 
deaf person will be forced to fill in blanks when she is subjected to the typical higll-velocity 
American cou&oom."); State v. Hit~dsley, 237 Wis.2d 358,370 (Wis. App. 2000) (finding that 
while the deaf defendant sometimes used English to co~nmunicate "his daily needs and 
necessities," he was unable to comprehend abstract legal concepts when "transliterated" into a 
signed English) (internal citations omitted). Further, deafpeople who suffer !%om "language 
deficiency" may not comprehend even a qualified ASL interpreter. For these individuals, "an 
interpreter alone cannot possibly satisfy even minimal notions of due process." LaVigne & 
Vernon, slipin, 2003 Wis. L. Rev. at 849. 

State courts and court administrators in othe~. states have recognized the unique demands on ASL 
interpreters in the courtroom. See, e.g., Supreme Court of Wisconsin, Office of Court 
Operations, The Wisconsin Court Interpreters Handbook 10 ("Even professional interpreters 
cannot achieve effective communication all the time for all deaf or hard-of-hearing people who 
sign."); Memorandum Decision, iVa11id v. L.o~~gIslat~rl Railroad Co., 840 N.Y.S.2d 861, 867 
(N.Y. Sup. Ct. Aug. 9,2007) ("[Iln a volatile and intense courtroom setting, where attorneys 
pose numerous questions and are quick to burst to objections, the demands upon an ASL on-site 
interpreter are immense."); id. at 864 (citi~zg Elaine Costello, Random House Webster's 
American Sign Language Legal Dictionary iv (2003)) ("The task of using sign language in a 
legal setting is far more complex than in any other circumstance. The meanings of otherwise 
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ordinary terms have unique meanings when used in the legal arena."). Further; in contrast to 
interpreters of foreign languages, ASL interpreters in the courtroom are generally expected to 
interpret testimony simultaneously, rather than consecutively, despite best practices encouraging 
consecutive ASL interpretation. 

Unless a judge is highly skilled in ASL, she will not have the linguistic expertise to determine 
whether an interpreter's interpretation is accurate. In a trial, the jury or judge's decision may 
hang on a single piece of testimony. When a hearing person testifies in English, on appeal 
litigants may cite to the official record to prove what was or was not said in a hearing or trial. By 
contrast, when a deaf person testifies in ASL, the official record reflects only an interpreter's 
determination of what was signed. The due process concerns behind the interpreter statutes 
cannot be adequately addressed without additional protections. A video record of signed 
testimony-in conjunction with other protections--can help to ensure that deaf individuals have 
access to court proceedings and due process equal to that offered people who are not deaf: 

11. The Scope of the Problem 

The difficulty of determining the scope of the problem reflects the problen~ itself. According to 
the Minnesota State Court Administrator's Office, for the period November 2006-November 
2007, ASL was the fourth most commonly used foreign language in Minnesota courts; there 
were several hundred "court events" during that period for which ASL interpreters were 
provided. Because the only record of signed testimony is the oral interpretation ftom court 
interpreters, "the condition of deaf and hard-of-hearing defendants in court remains invisible,. . . . 
[A] transcript cat] mask even the most inept interpretation or the most confused defendant." 
LaVigne & Vernon, stlplz, 2003 Wis. L. Rev. at 924. 

An example fiom a recent case in Ramsey County provides a telling illustration. The defendant, 
a dealman, was charged with Obstruction of Legal Process with Force. His testimony was 
cormnunicated in ASL and interpreted simultaneously by a team of court interpreters. An 
additional interp~eter sat at defense counsel's table to facilitate attorney-client conversations. 

At one point, defense counsel's interpreter quickly indicated to defense counsei that an 
interpreter error had been made. The prosecutor immediately objected, stating that the 
interpreter's con~n~ent  was inappropriately loud and that the jury may have heard it. The judge 
convened a side bar to discuss the appropriateness of the counsel table interpreter's intervention. 
No determination was made regarding the accuracy of the defendant's statement, and the court 
was adjourned for a recess. Thejury returned a guilty verdict on the lesser included charge of 
Obstruction ofLegal Process. In a conversation wit11 the jury foreman directly after the case 
concluded, he stated that the jury's decision primarily rested on that one piece of testimony h o ~ n  
the defendant-testimony that may not have been interpreted accurately, 
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The consequences of such errors are grave. In the case described above, a video record would 
have assisted the interpreters in clarifying the defendant's testimony. 1t would have helped to 
ensure that the jury heard exactly what the defendant actually said, and that he received the 
process that was due., 

111. Video recording ASL Testimony in Conjunction with Other Protections 

Video recording can give the skilled interpreter "the opportunity to review [her worlc] during a 
break in the proceedings and to take remedial steps [where necessary]." LaVigne & Vernon, 
suipra, 2003 Wis. L. Rev. at 923. It may also assist courts, practitioners, and deaf and hard-of- 
hearing community members in better assessing the effectiveness of communication occurring in 
courtrooms. Id. 

Scholars, practitioners, interpreters, and others wit11 expertise in ensuring cour.troom accessibility 
for deaf and hard-of-hearing people recommend video recording the testimony of deaf litigants 
along with other safeguards. One consistent recommendation is that court procedures should 
allow and support is an active role for a qualified interpreter at counsel's table to facilitate 
privileged attorney-client communications and "monitor" the court interpreters, allowing counsel 
to lodge immediate objections to potentially misinterpreted testimony. See Registry of 
Interpreters for the Deaf, Legal Standard P~actice Paper 3 (last updated 2007); see generally 
Carla M .  Mathers, S i m  Language Interpreters in Court: Understanding Best Practices (2006) 
Counsel's table interpreters, as well as the court interpreters, would be much bettcr equipped to 
address misinterpretations with a video record 

In a situation such as the trial in Ra~nsey County described above, where the counsel's table 
interpreter did immediately note the potentially misinterpreted testimony, video recording could 
have aided the proceedings interpreters and counsel's lable interpreter in an "instant replay" 
capacity, clarifying the defendant's ability to understand the questions and her testimony. 

Courts may employ audio recording to promote due process and accuracy of the record when 
witnesses testify in a foreign spoken language. See, e.g., State v. Vaiu Pluam, 234 Ibn.  649,659 
(Kans. 1984) (discussing the trial judge's instruction that all foreign language testimony be tape 
recorded "so that should a conflict arise [anlong the interpreters present] as to the proper 
translation it could be played back until we could arrive at what the proper translation was") 
(cited irz  LaVigne & Vernon, supa).  Absent a record of the interpreting, appellate courts are 
disinclined to note interpreting errors. See, e . g ,  State v fiirzg, 907 P.2d 1192, 1194 (Utah App. 
1995). The sake is true absent video recording of deaf litigants' testimony. 
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IV. Conclusion 

A recent case in Wisconsin, in which a couple's parental rights were nearly terminated when the 
court failed to ensure effective communication, underscores the need for a comprehensive re- 
assessment of how state courts ensure effective communication for deaf and hard-of-hea~ing 
people. See Mary Zahn, Court L,eaves DeafParellt,~ ilz the Darlc, Milwaulcee Journal-Sentinel 
Online (Dec. 4, 2007). The importance of accurate interpretation to ensure equal participation in 
court proceedings for people who do not communicate primarily in English cannot be overstated. 
As the Ninth Circuit has found, "an inconect or incomplete translation is the functional 
equivalent of no translation." Perez-l,a,stor v. 208 F.3d 77.3, 777 (91h Cir. 2000). 

We urge the Advisory Committee to consider mandatory or discretionary video recording of 
witnesses who communicate in ASL, in additian to other rules and procedures that together can 
promote the ideals of due process fundamental to our judicial system. 

0712-0229984-338269 doc 



ANOKA COUNTY ATTORNEY 
ROBERT M.A. JOKNSON 

Government Center e 2100 Thud Avenue e STE 720 e Anoka, MN 55303-5025 
(763) 323-5550 o attornev@co.anoka.mn.us 

http:l/www anokacounty.usldepartments/co~atto~ney 

OFFICE OF 
APPELLATE COURTS 

DEC 1 7 2007 

December 13,2007 

Frederick Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Rev. Dr. Martin Luther King, Jr. Boulevard 
Saint Paul. Minnesota 551 55 

FILED 

Re: Comments an Proposed Amendments to the Minnesota General Rules of Practice for 
the District Courts 
Supreme Court File No. CX-89-1863 

Dear Mr. Grittner: 

These comments represent the consensus of opinion among the six assistant county 
attorneys in the Anoka County Attorney's Office practicing full-time in the area of child support, 
and they relate to the proposed modification of the rules for the Expedited Child Support 
Process, at Title IV, Part B. Twelve copies of these comments are submitted. 

Our concerns are not with the proposed amendments, but with two of the present rules 
not addressed by the amendments: 

(1) Rule 368, respecting the removal of child support magistrates: we believe that 
automatic removal should be allowed; and, 

(2) Rule 370.03, respecting service of process in establishment cases: we believe that 
personal service upon custodial parents should be required. 

Our understanding is that the Supreme Court is soliciting not only statements in support 
or opposition to the amendments proposed, but comment generally as to the General Rules of 
Practice, including other amendments that might be made. 

Affirmative Action I Equal Opportunity Employer 



FIRST COMMENT, RESPECTING RULE 368: 

The present rule, at Rule 368.01, disallows automatic removal of a child support 
magistrate, family court referee, or district court judge presiding over a matter in the expedited 
child support process. To the best of our knowledge, a single automatic removal is permitted in 
all other kinds of civil proceedings, as provided in Minn. R. Civ. P., Rule 63.03. Once that right 
has been exercised, subsequent removals must be for demonstrated cause, and approved by 
the chief judge of the district. We would prefer substitution of the general rule for the special 
rule currently in effect. 

The general rt~le represents a studied compromise, similar to the right of peremptory 
challenge to jurors in criminal matters. Automatic removal is efficient, in comparison to removal 
for cause, because it does not require judicial review. Further, it is a gesture of good will, in 
effect telling the litigant that the court presumes his or her first objection is in good faith. 

Probably the special rule was adopted in the interest of making the Expedited Process 
more efficient, by eliminating one of the steps between filing and adjudication. The Expedited 
Process must meet federal guidelines as to timeliness of outcomes. By requiring proof of 
disqualification, the present rule discourages litigants from requesting removal. However, 
barring automatic removal also induces two inefficient results: litigants with serious objections 
will undertake the more costly and time-consuming procedure to remove for cause; and, litigants 
who believe they did not receive a fair hearing are more likely to request review or appeal from 
the decisions of the decision-maker whom they distrusted at the outset. 

We propose that Rule 368 be amended as follows: 

RULE 368. REMOVAL OF A PARTICULAR CHILD SUPPORT MAGISTRATE 

Rule 368.02 R e m ~ N o t i c e  to Remove 

Subdivision 1. Procedure. Any party may serve upon the other parties and 
file with the court a f e q m s # m  to remove the child support magistrate 
assigned to hear the matter w- 

-€I-- 
. . .  . . .  

wkm@&ab A feqms#& to remove shall be filed 
with the court and served upon the parties within ten (10) days of service of 
notice of the name of the magistrate assigned to hear the matter or within ten 
(10) days of discovery of prejudice. If assignment of a child support magistrate is 
made less than ten (10) days before the hearing, the f e y W ~  to remove 
shall be madem as soon as practicable after notice of assignment is given 



Upon the filinq of a notice to remove, the chief iudqe of the iudicial district shall 
assiqn any other child support maqistrate within the district to hear the matter. 
Subd. 2. W ~ m w R e m o v a l  for Cause. 

-After a partv has once disqualified a child support 
rnaqistrate assianed to hear a matter, that partv mav disqualifv a substitute child 
support maqistrate assianed to hear the matter, but onlv bv making an affirmative 
showing of prejudice. A showing that the substitute child support magistrate 
might be excluded for bias from acting as a juror in the matter constitutes an 
affirmative showing of prejudice. The partv shall serve upon the other parties 
and file with the court a request to remove the substitute child support maqistrate 
for cause. The request to remove shall be filed with the court and sewed upon 
the parties within ten (10) davs of service of notice of the name of the substitute 
maqistrate assiqned to hear the matter or within ten (10) davs of discoverv of 
preiudice. I! assiqnment of a substitute rnaaistrate is made less than ten (10) 
days before the hearinq, the request to remove shall be filed as soon as - 
practicable alter notice of assiqnment is qiven. If the substitute child support 
rnaqistrate denies the request to remove, upon written request the chief iudqe of 
the iudicial district shall determine whether cause exists to remove the substitute 
child support rnaqistrate. If the chief iudqe of the iudicial district is the substitute 
child support maqistrate, the assistant chief iudqe shall determine whether cause 
exists to remove the substitute child support maqistrate. 

Note that the definition of child support magistrate includes individuals appointed by the 
chief judge of the judicial district to hear matters in the expedited process and any family court 
referee or district court judge hearing matters in the expedited process. Rule 352.01 (b). 

We might have proposed more simply that Rule 368 be deleted. Then, by default, Rule 
63.03 would govern removal of assigned decision-makers in the Expedited Process. However, 
we understand that the Rules for the Expedited Child Support Process were designed to state 
all the procedures applicable to the Expedited Process in a single location in the rules. 

SECOND COMMENT, RESPECTING RULE 370.03: 

Fundamental due process requires personal notice to potential obligors that they may be 
required by a court to pay child support. In the absence of personal notice, the courts lack 
personal jurisdiction to impose such obligations and contempt authority to enforce them. In 
cases involving establishment of support under Minn. Stat. 5 256.87, the current Expedited 
Process Rules permit service by US.  mail upon parties who receive public assistance or child 
support services from the county. Rule 370.03. However, the new statutory child support 
guidelines make both parents potential obligors. We believe that the Expedited Process Rules 
should require personal service of complaints to establish child support obligations upon both 
parents unless a parent is a signed co-plaintiff or executes an informed waiver of personal 
service. 

New statutory child support guidelines went into effect on January 1,  2007. Minn. Stat. 
ch. 51 8A (2007). 

In theory, the new guidelines require the court to determine combined support 
obligations for the parents, and to assign to each parent a share of those obligations in 



proportion to his or her share of the parents' combined Parental Income for Child Support 
calculated under the statute., 

In practice, custodial parents are not ordered to pay basic support unless parenting time 
is more or less equal. However, under the new guidelines the custodial parent is frequently 
ordered to pay a share of the cost of health care coverage for the child or children. This occurs 
when the non-custodial parent is ordered to obtain and maintain the coverage, usually through 
an employer. In many cases, the public authority responsible for enforcement of support will 
simply set off the custodial parent's share of the cost of coverage against the basic support due 
from the non-custodial parent. In some cases, the set-off leaves a net responsibility that the 
custodial parent must pay. 

As a result of fluid employment and other circumstances, it is rarely possible to know in 
advance which parent will be required to provide health coverage and what shares each parent 
will have to pay 

Further, child support obligations are constantly subject to modification. Changes in 
custody, parenting-time, employment, the availability of health-care coverage, and the 
administration of public assistance, among others, can affect the calculation of support 
obligations and the possible imposition of a support obligation upon a custodial parent. It is 
impossible to foresee these changes, and it is extremely easy to overlook the failure to provide 
personal service of a child support complaint at the outset of the action, especially after one or 
more modifications have already taken place. 

Hence, both in theory and practice the current statutory child support guidelines may 
require the court to impose an affirmative obligation to pay support upon the custodial parent. 

The present rules were devised before this new reality came into being.. As a result, the 
rules did not accommodate the fundamental due process requirement of personal notice to the 
custodial parent in a proceeding that may result in imposition of an affirmative obligation for 
support upon that parent. 

Note that the same issue does not arise in parentage actions, where personal service is 
always required. Rule 371.03. Probably the drafters knew that continued custody in the birth 
mother was not a foregone outcome and that custody might pass to the alleged father following 
adjudication. 

We propose that Rule 370.03 be revised as follows: 

Rule 370.03 Service of Summons and Complaint 

Subdivision 1. Who is Served. All parties, and the county agency even if not 
a party, shall be served pursuant to subdivision 2 
Subd. 2. How Served. The summons and complaint, and if required the 
supporting affidavit and request for hearing form, shall be served upon the 
parties by personal service, or alternative personal service, pursuant to Rule 
355 02, unless personal service has been waived in writing 

, . .  . 
~ 6 e -  



Respectfully submitted, 

ROBERT M.A. ,JOHNSON 
ANOKA COUNTY ATTORNY 
,--v 

Paul C. Claho, Assistant County Attorney 
License No. 16950 
(763) 323-5678 

12 copies submitted 
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Deanna Dohrmann, Staff Attorney (651) 297-7486 
Child Support, Court Services Division Fax: (651) 296-6609 
State Court Administrator's Office E-mail: Deanna dohrmann@courts.state.mn.us 

December 18,2007 

Frederick Grittner 
Cle~k of the Appellate Courts 
305Judicial Center 
25 Rev. Dr. Martin Luther King, Jr. Blvd. 
St Paul, Minnesota 55 155 

Re: Proposed Amendments to the General Rules of Practice for the District Courts 

Dear Mr. Grittner; 

Jodie Metcalf, Child Support Magistrate and Manager, and I respectfully submit these comments on the 
Proposed Amendments to the General Rules of Practice for the District Courts. 

By memorandum to the General Rules Committee dated .July 23,2007, we recommended changes to the 
Rules of the Expedited Child Support Process, which consisted mostly of technical amendments and 
modest substantive amendments to the rules. Due to inadvertent consequences, the recommendation to 
delete the term "county agency" and replace it with the term "public authority" is not appropriate for 
adoption. It is our understanding that the Department of Human Ser~ices, child support enforcement 
agency, has submitted comments in opposition to two specific recommendations: replacing the term 
"county agency" with "public authority; and the effective date. We agree with their concerns regarding 
the use of the term "public authority", as it will lead to unintended consequences, and that 
recommendation should not be adopted. At this time, we are not submitting an alternative 
recommendation. 

DHS has expressed their concerns to us regarding the effective date of January 1,2008, as this time 
frame puts undue hardships upon their agency in making program changes to documents that would 
require changes if the recommendations to Rules 363.04,370.04, and 371.05 are adopted. We support 
DHS in their request to delay the effective date to allow adequate time for DHS to make the necessary 
program changes.. 



There also appears to be three other technical changes to the rules that were not previously included in 
our memorandum to the Committee that we would like to submit at this time. Rule 302.01(b)(3) 
references Mim.. Stat. $ 518.551, subd. 5. This section has been recodified to section 518A.44 and the 
rule should be amended to reflect this change. Rule 30204(a) contains the acronym R.U.R.E.,S.A. In 
1997, Minnesota adopted the Uniform Interstate Family Support Act and the acronym should be 
changed from R.'LI.R.E.S.A. to U.I.F.S.A. Rule 304.01(d) references Minn. Stat. ch. 518A, which was 
the former chapter for the Uniform Child Custody Jurisdiction Act. The U.,C.C..T.A. was recodified to 
chapter 518D in 1999 and the reference to chapter 518A should be amended accordingly. Rule 
30401(e) references the acronym R.U.R.E.S.A., and as stated above, should be amended to reflect the 
correct acronym of U1.F.S.A. 

Respectfully, 

Deanna J. Dohrmailn 
Staff Attorney 

Jodie Metcalf 
Child Support Magistrate 1 Manager 
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